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In the matter of the Local Government Act 1972 and the Commons Act 2006 
And in the matter of land at Humpty Hill, Faringdon, Oxfordshire 
 

 
 

Report to Oxfordshire County Council  
on the determination of Application NLREG 33 

to register as a town or village green land at  
Humpty Hill, Faringdon  

 

 
 
 
 

Summary  

I have been appointed by Oxfordshire County Council under section 111 of the Local 
Government Act 1972 to hold a public local inquiry into an application that has been made 
to it as registration authority under the Commons Act 2006 for the registration as a town or 
village green of land known as Humpty Hill, Faringdon, Oxfordshire (“the Application Land”, 
or simply “the Land”), and to advise the Council as to how to determine it.   

My conclusions are as follows:  

(a) that the Application Land, as a whole, has been used for twenty years until at 
least April 2011 by the inhabitants of Faringdon Civil Parish for lawful sports and 
pastimes;  

(b) that such use has been “as of right” throughout the relevant period.   

I therefore consider that the Application Land is eligible to be registered as a town or village 
green, and I recommend that the register under the 2006 Act be amended accordingly. 

In this report I first consider first various procedural matters, and outline briefly the relevant 
legal background.  I then consider the non-contentious evidence – the physical condition of 
the Application Land and the immediate vicinity, and relevant documents produced 
independently of the present proceedings.  Next, I outline the evidence produced by those 
resisting the registration of the Land, so far as relevant, and the evidence in support of the 
registration.  In the final section I set out my conclusions and recommendation. 

  

Procedural matters 

The Application  

1. I have been appointed by the County Council in its capacity as registration authority 
under the Commons Act 2006 (“the Registration Authority”) to hold a public local 
inquiry under section 111 of the Local Government Act 1972 into an application that 
has been made to it for the registration as a town or village green of land at Faringdon, 
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Oxfordshire (“the Application”), and to make recommendations to the Council as to 
the manner in which to determine it.   

2. The Application was made by Mr Robert Stewart, of 14 The Pines, Faringdon, SN7 8AU 
(“the Applicant”) on 18 April 2013.1  It relates to land described in the application as 
Humpty Hill, lying between Highworth Road and the southern end of Canada Lane.   

3. The Application was made under section 15(2) of the 2006 Act (see below).  It was 
made on the statutory form, and accompanied by a statutory declaration, maps of the 
Application Land and the surrounding area, and 71 completed questionnaires.     

4. The Registration Authority considered that the Application had been duly made, and   
proceeded to advertise it, and to notify those whom the Authority considered might 
be expected to object.   

5. Objections to the Application were made by Charles Francis Nigel Allaway and 
Rosemary Ann Pollock (“the Landowners”) and Gladman Developments Limited 
(“Gladman”).  The Owners jointly own the freehold interest in the Application Land; 
and they had entered into a contract dated 7 March 2013 with Gladman relating to the 
promotion of development on the Land.  In this report, I refer to the Landowners and 
Gladman together as “the Objectors”. 

6. A further objection to the Application was made by Scottish and Southern Energy, on 
the basis that there is an overhead power line running across the Land.  That objection 
raised no issues that are material to my recommendation or to the Council’s decision, 
and I say no more about it in this report. 

7. The Registration Authority decided to hold an inquiry at which the parties would be 
able to call evidence and make legal submissions. 

8. I should record that, although I knew the Faringdon area reasonably well in the 1970s 
(my parents lived in Shellingford), I had never seen the Application Land before 2015, 
and knew nothing of its history, other than from the information with which I have 
been supplied in connection with the present proceedings.  And I know none of those 
connected in any way with this case. 

 

The inquiry 

9. I held an inquiry at the Sudbury House Hotel in Faringdon, on 16 to 19 and 24 March 
2015.  I visited the Land and explored Faringdon, unaccompanied by any of the parties 
or the Registration Authority, on Saturday 7 March; and carried out further visits, 
accompanied by a representative of the Authority, during the inquiry; on my final visit I 
was accompanied by representatives of the parties.  I regret that, due to other 
unexpected commitments, it has taken so long for this report to emerge. 

10. I am grateful to all concerned – in particular the officers of the Registration Authority – 
for facilitating the smooth running of the Inquiry and the site inspection. 

 

                                                           
1
 Mr Stewart has since moved to 15 Eagles, Faringdon, SN7 7DT. 
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Evidence in support of the Application  

11. The Applicant represented himself at the inquiry.  He gave oral evidence himself as to 
the use of the Application Land, and called 14 further witnesses to give such evidence:  
Mr Gary Bates, Mr David Butler, Mr Colin Desborough, Mr Neil Edwards, Mr Joel 
Francis, Mr Robert Kelly, Mr Ian Lee, Ms Eileen Mrs Metcalf, Mr Joseph Middleton, Mrs 
Josie Miller, Mr George Platt, Mr Tim Stewart, Mr David Tutt, and Mr Edward 
Williams.2  Each of those produced a written statement; 10 had also produced a 
questionnaire at the time of the Application.   

12. I was given a written statement from one witness (Mr Robin Ashdown) who had been 
expected to give oral evidence but in the event was out of the country during the 
inquiry, and a further 55 written statements from others in support of the application 
who did not give oral evidence at the inquiry.  There were also some 32 questionnaires 
from people or couples in support of the application who neither submitted 
statements nor appeared at the inquiry.  I have generally lumped together 
representations from couples or families living at one address, as they tended to give 
very similar evidence; but the precise numbers in each category may be slightly 
inaccurate, as it is not always immediately apparent who belongs to the same family 
group.    

 

Evidence in support of the Objectors 

13. The Objectors were represented at the inquiry by Mr Philip Petchey of counsel, 
instructed by Walker Morris solicitors.  He called eight witnesses to give oral evidence, 
each of whom had produced a written statement, accompanied (in some cases) by 
copies of relevant documents.    

14. He called, firstly, six members of the Allaway family – Mr Charles Francis Nigel Allaway 
(“Nigel”), and his wife Mrs Alison Allaway; their children Mr John Allaway and Mrs 
Catherine Allaway James; Nigel’s sister Mrs Rosemary Pollock (nee Allaway); and her 
husband Mr Richard Pollock.   

15. He also called Mr Philip Benson and Mr Ian Bowler to give oral evidence, and to 
produce a number of relevant documents.  Mr Benson is the director of Phil Benson 
Contracting Limited.  Mr Bowler is a partner of Strutt & Partners, Salisbury, and has 
been the land agent in relation to the Application Land since 2003. 

16. The Objectors also relied upon written statements from a number of other witnesses 
who were did not appear in person at the inquiry – from Gladman, Mr Robert Black 
(project manager), Mr Robert Hogg (project manager), Mr James Holladay (land 
director), Mr Richard Horsfield (Land Director), Mr Jonathan Shepherd (director), and 
Mr Christopher Still (planning and development manager); for FPCR Environment and 
Design Ltd, Mr Martin Woolly (ecologist), Mr John Blackburn (assistant ecologist), and 
Ms Helen Kirk (Associate); Mr Malcolm Reeve (Director, Land Research Associates Ltd); 
Ms Hannah Smalley (Archaeological Consultant, CgMS Consulting); and Ms Katy 
Hayhoe (Associate Landscape Architect, TPM Landscaping).   

                                                           
2
 In this and other such lists in this report, the names in alphabetical order.       
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17. These witnesses were all willing to give evidence at the inquiry, but in the event were 
not required to do so, as the Applicant was willing to accept their written statement 
without the need for them to appear in person.  In those circumstances, I did not 
require their attendance at the inquiry, but gave their written evidence the same 
weight as it would have had if they had attended and been subject to cross-
examination. 

 

The evidence 

18. As is normal in such cases, the available evidence on which I have to base my 
recommendation consists of the documentary material (plans, photographs, reports, 
and so on) produced before the start of the present dispute; the oral evidence 
presented by those who appeared at the Inquiry, and the written statements 
accompanying such evidence; the statements produced by others who did not give 
such evidence; and what I saw myself in my various site inspections.  I have listed or 
referred to this above. 

19. I have given special weight to documentary evidence produced prior to the start of the 
present dispute, as the documents themselves could not be tainted by any suspicion of 
possible bias.  As to the selection of those documents, there is no procedure for 
discovery, as there is in civil litigation, so there is always the possibility that unhelpful 
material could have been simply omitted; but there was in this case no suggestion that 
that had occurred.   

20. I was also particularly assisted by the aerial photographs of the Application Land 
produced in 1999, 2004, 2006 and 2009.  The proper interpretation of such 
photographs is always to some extent open to question; but there was no suggestion 
that they were not genuine photographs. 

21. As for oral and written evidence produced specifically in connection with these 
proceedings, it needs to be remembered that the desirability or otherwise of any 
proposals for development on or affecting the land in question is wholly irrelevant.  
Equally irrelevant is any view as to whether the land should, as a matter of principle, 
be retained for recreation.  However, it is likely that much if not all of the evidence in 
this category will have been produced by those who have views – possibly strong views 
– on such matters; and that will be relevant to my assessment of their credibility as 
witnesses.   

22. I am aware that in this case Gladman has sought planning permission for the 
construction of housing on the Application Land.  Its application was rejected by the 
local planning authority, and the subsequent appeal against that refusal dismissed by 
the Secretary of State.   

23. Those giving oral evidence to me at the Inquiry as to the use of the Land (and those 
producing written statements or questionnaires) could therefore be said to biased, in 
that they are or were or may have been either opposed to that proposal or in favour of 
it.  However, I detected no particular tendency to misrepresent the truth – in either 
direction – and neither of the advocates (nor any of the witnesses) at the Inquiry 
seriously suggested that this was the case.  
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24. As noted above, fifteen witnesses appeared at the inquiry in support of the 
Application; and a further 85 or so produced only written evidence (either a statement 
or a questionnaire or both).  I gave the greatest weight to those who appeared at the 
inquiry and were available to be cross-examined by the advocate appearing for the 
Objector; and I gave less weight to the evidence of those in the other categories listed 
above.  However, as is normal in such cases, their evidence was generally consistent 
with the evidence of those who did appear in person.   

 

The law 

The statutory definition of a town or village green  

25. The statutory definition of a town or village green is in section 15 of the 2006 Act, 
which, so far as relevant, when first enacted provided as follows: 

“(1) Any person may apply to the commons registration authority to register land to which this 
Part applies as a town or village green in a case where subsection (2), (3) or (4) applies. 

(2) This subsection applies where– 

(a) a significant number of the inhabitants of any locality, or of any neighbourhood within 
a locality, have indulged as of right in lawful sports and pastimes on the land for a 
period of at least 20 years; and 

(b)  they continue to do so at the time of the application. 

(3) This subsection applies where– 

(a) a significant number of the inhabitants of any locality, or of any neighbourhood within 
a locality, indulged as of right in lawful sports and pastimes on the land for a period of 
at least 20 years; 

(b) they ceased to do so before the time of the application but after the commencement 
of this section; and 

(c) the application is made within the period of two years beginning with the cessation 
referred to in paragraph (b)” 

26. Section 15 came into force on 6 April 2007, in place of the definition previously to be 
found in section 22(1)(c) of the Commons Registration Act 1965 (as amended by the 
Countryside and Rights of Way Act 2000).  That earlier definition was virtually identical.   

27. With effect from 1 October 2013, the Growth and Infrastructure Act 2014 amended 
section 15 of the 2006 Act, to substitute for the words in italics the words “the 
relevant period”.  That phrase was defined in a new subsection (3A), also inserted by 
section 14 of the 2014 Act with effect from 1 October 2013, as follows: 

“(3A) In subsection (3), “the relevant period” means— 

(a) in the case of an application relating to land in England, the period of one year 
beginning with the cessation mentioned in subsection (3)(b); …” 

28. The amendments to subsection 15(3) of the 2006 Act, and the insertion of subsection 
15(3A), took effect on 1 October 2014 – see Growth and Infrastructure Act 2013 
(Commencement No. 2 and Transitional and Saving Provisions) Order 2013 (SI 1488), 
article 6.  However, by article 8(2) of that Order,  
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“The coming into force of section 14 of the Act so far as it applies to land in England, has no 
effect in relation to any cessation referred to in section 15(3)(b) of the Commons Act 2006 
which occurs before 1st October 2013.” 

29. It should also be noted for completeness that amendments were made to the 2006 Act 
(amending section 15 and inserting sections 15A to 15C) by the Growth and 
Infrastructure Act 2013.  Those amendments came into effect on various dates from 25 
April 2013; they do not apply in relation to applications made before that date.   

 

Application to the present case 

30. Section 15(2) of the 2006 Act thus makes it clear that, for the Application Land to be 
eligible to be registered as a town or village green by virtue of that subsection, it must 
have been used throughout the period of 20 years ending on the date of the 
application for registration: 

 by a significant number of the inhabitants of a locality or of a 
neighbourhood within a locality, and 

 for lawful sports and pastimes,  

 as of right. 

31. Where land has been used in that way for twenty years, but then ceases to be so used, 
for example because the landowner explicitly permits its use by local people,  

 where the cessation occurs before 1 October 2013, the land will still be 
eligible for registration – under subsection 15(3) of the 2006 Act as  
originally enacted – provided the application for registration is made within 
two years of the cessation; 

 where the cessation occurs after 1 October 2013, the land will still be 
eligible for registration – under subsection 15(3) as amended – provided 
the application is made within one year. 

32. In this case, the Application was made on 18 April 2013.  To justify registration under 
subsection 15(2), therefore, it must be shown that the Application Land was used in a 
qualifying manner for 20 years starting on 18 April 1993.   

33. It is said that a sign was erected in mid-2011 at the southern end of the Application 
Land, at the entrance from Highworth Road, permitting the use of the Land.  If the 
effect of that sign was that all otherwise qualifying use of the Land after that date was 
no longer “as of right” – a point to which I briefly return later in this report – the result 
is that section 15(2) would not apply.  However, the Land would still be eligible for 
registration is it was used in the appropriate manner for 20 years until the date on 
which the sign was erected, and the application for registration was made within two 
years after that date.   

34. In the light of that analysis, I have considered carefully the use of the Application Land 
for the period starting 20 years before the sign was erected – in practice, from the 
start of 1991 – until the present.  I refer to that in this report simply as “the relevant 
period”. 
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Use for lawful sports and pastimes  

35. The use of an area of land for “lawful sports and pastimes” includes use of it for 
various forms of informal recreation, such as walking, with or without dogs, picnicking, 
flying kites, picking blackberries, and children playing.  This was explained by the House 
of Lords in Sunningwell as follows: 

“Class c [in section 22(1) of the 1965] Act is concerned with the creation of town and village 
greens after 1965, and in my opinion sports and pastimes includes those activities which would 
be so regarded in our own day.  I agree with Carnwath J in R v Suffolk CC, ex parte Steed, when 
he said that dog walking and playing with children were, in modern life, the kind of informal 
recreation which may be the main function of a village green.3  It may be, of course, that the 
user is so trivial and sporadic as not to carry the outward appearance of user as of right.  In the 
present case, however, [the inspector] found ‘abundant evidence of use of the glebe for 

informal recreation’ which he held to be a pastime for the purposes of the Act.”
 4

 

36. In particular, use for lawful sports and pastimes may not include walking along a 
specific route either around the edge of a field or across the middle, as a means to get 
from one point on the perimeter to another – that might in certain circumstances be 
appropriate to establish a claim to a public right of way, but it could not form the basis 
of a claim to a town or village green.  This was considered by Sullivan J in R (Laing 
Homes) v Buckinghamshire CC,5 and by Lightman J in Oxfordshire v Oxford CC, who 
summarised the position as follows: 

“[102] The issue raised is whether user of a track or tracks situated on or traversing the land 
claimed as a green for pedestrian recreational purposes will qualify as user for a lawful pastime 
for the purposes of a claim to the acquisition of rights to use as a green.  If the track or tracks is 
or are of such character that user of it or them cannot give rise to a presumption of dedication 
at common law as a public highway, user of such a track or tracks for pedestrian recreational 
purposes may readily qualify as user for a lawful pastime for the purposes of a claim to the 
acquisition of rights to use as a green.   

The answer is more complicated where the track or tracks is or are of such a character that user 
of it or them can give rise to such a presumption.  The answer must depend on how the matter 
would have appeared to the owner of the land: see Lord Hoffmann in Sunningwell,6 cited by 
Sullivan J in Laing Homes.7   

Recreational walking upon a defined track may or may not appear to the owner as referable to 
the exercise of a public right of way or a right to enjoy a lawful sport or pastime depending 
upon the context in which the exercise takes place, which includes the character of the land and 
the season of the year. Use of a track merely as an access to a potential green will ordinarily be 
referable only to exercise of a public right of way to the green.  But walking a dog, jogging or 
pushing a pram on a defined track which is situated on or traverses the potential green may be 
recreational use of land as a green and part of the total such recreational use, if the use in all 
the circumstances is such as to suggest to a reasonable landowner the exercise of a right to 
indulge in lawful sports and pastimes across the whole of his land.  If the position is ambiguous, 
the inference should generally be drawn of exercise of the less onerous right (the public right of 
way) rather than the more onerous (the right to use as a green).  

                                                           
3
 (1995) 70 P. & C.R. 487 , at p 503. 

4
 Sunningwell, per Lord Hoffmann at pp 357D.  

5
 [2003] 3 PLR 60. 

6
 [2000] 1 AC 335 , 352h-353a and 354f-g. 

7
 [2003] 3 PLR 60 , 80, paras 78-81. 
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[103] Three different scenarios require separate consideration.  The first scenario is where the 
user may be a qualifying user for either a claim to dedication as a public highway or for a 
prescriptive claim to a green or for both.  … 

[104] The second scenario is where the track is already a public highway and the question arises 
whether the user of the track counts towards acquisition of a green.  In this situation, the 
starting point must be to view the user as referable to the exercise (and occasional excessive 
exercise) of the established right of way, and only as referable to exercise as of right of the 
rights incident to a green if clearly referable to such a claim and not reasonably explicable as 
referable to the existence of the public right of way. 

[105] The third scenario is where there has been a longer period of user of tracks referable to 
the existence of a public right of way and a shorter period of user referable to the existence of a 
green.  …”8 

37. When Oxfordshire came to the House of Lords, the observations of Lightman J at first 
instance, quoted above – and indeed those of Sullivan J in Laing Homes – were 
described as “sensible” by Lord Hoffmann; the other members of the House did not 
express an opinion on the relevance of rights  of way, but did not dissent from or 
overrule those observations.  I consider the implications of this further towards the 
end of this report. 

 

Other points  

38. The House of Lords in Sunningwell established that the use of land “as of right” means 
use that is not by force, by stealth or by permission.9  Whether a use of land is “as of 
right” must be judged from the perspective of “how the matter would have appeared 
to the owner of the land”10 – a question which must be assessed objectively.11  Thus in 
Sunningwell itself, twenty years' use of glebe land for recreation by residents, the 
majority of whom came from a single locality, was treated as an effective assertion of 
village green rights.  

39. Where part of an area of land is overgrown or inaccessible, that does not of itself 
preclude the registration of the whole (including that part) as a town or village green.  
As pointed out by in Oxfordshire CC v Oxford CC, the whole of a public garden may be 
used for recreational activities even though 75% of the surface consists of flower beds, 
borders and shrubberies on which the public may not walk.12 

40. Finally, where a registration authority forms the view that the case for registration as a 
town or village green has been made out only in respect of part of the land that forms 
the subject of an application, it may register just that part if it considers that can be 
done with no injustice to the parties – and there is no rule that the smaller area of land 
bear any particular relationship to the land originally claimed.13    

 

                                                           
8
 Oxfordshire CC v Oxford CC [2004] Ch 253, at [96]-[105].  Sub-paragraphs added for clarity. 

9
 R (Sunningwell PC) v Oxfordshire CC [2000] 1 AC 335, HL at p 356A. 

10
 Sunningwell, per Lord Hoffmann at pp 352H-353A.  

11
 R (Barkas) v North Yorkshire CC  [2015] AC 195, per Lord Neuberger at [ 21], and Lord Carnwath at [62]. 

12
 Oxfordshire CC v Oxford CC [2006] 2 AC 674, HL, per Lord Hoffmann at [67]. 

13
 Oxfordshire CC v Oxford CC [2004] Ch 43, CA, at [101]-[111], upheld at [2006] 2 AC 674, HL, at [67]. 
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Non-contentious evidence  

The Application Land: the physical evidence  

41. As noted above, I had the opportunity to view the Application Land and its immediate 
vicinity before and during the inquiry. 

42. The Application Land adjoins the western edge of the built-up area of Faringdon, on 
the north side of the Highworth Road.  It is approximately 5.6 hectares (14 acres) in 
area, rectangular in shape, and slopes gently down from a thick hedge along the north 
side of the Road.   

43. The southern boundary of the Application Land is formed by the hedge along the 
Highworth Road, which is more or less impermeable except possibly by small dogs and 
adventurous children.  The western boundary is formed by a thick hedge, also 
impenetrable, adjoining a large arable field of approximately the same size and shape 
as the Application Land.  The northern boundary, at the bottom of the hill, is also in the 
form of a thick hedge, adjoining a small belt of trees.   

44. The eastern boundary is also a hedge, but this adjoins various residential properties at 
either end, and a short stretch of residential road along the middle section.  It is 
possible that there may be one or two gaps in this boundary, and there may have been 
some in the past; but none are particularly visible now, and any that do (or did) exist 
would probably only be used by those occupying particular properties, and not by local 
people more generally. 

45. The Application Land is currently a grass meadow, with no particular features other 
than round the edge.  There is a pedestrian entrance at the south-east corner, at the 
uphill end of the field, enabling access from the Highworth Road via a kissing gate.  
There is also at this point a sign containing a map of the Application Land and  stating:  

“NOTICE.  The public have permission to enter this land on foot for recreation.   

This permission may be withdrawn at any time” 

There is no access for vehicles or horses at any point along this southern boundary. 

46. At the other, downhill, end of the Land (at its north-eastern corner), there is another 
pedestrian kissing gate.  This one is immediately adjacent to a standard metal five-bar 
gate, wide enough to allow vehicular access – although it would seem, from the 
pattern of the grass to either side, that this gateway is only occasionally used by 
vehicles.  These gates allow access to the Land from the southern end of Canada Lane.  
The northern half of Canada Lane is a metalled road that runs southwards from 
Lechlade Road, alongside the Infant School, and then becomes the Pines.  The 
southern half is an unmetalled track leading from the junction with the Pines down to 
the corner of the Application Land. 

47. Between the two kissing gates, running up the eastern side of the Application Land, is a 
public right of way on foot.  This is clearly well used; and I observed people walking up 
and down this route with and without dogs.   

48. There is also a well-worn pedestrian route running roughly around the perimeter of 
the Land, but a few metres in from the edge – overlapping with the public right of way 
along the eastern boundary.  This path is referred to in this report, as it was at the 
inquiry, as “the circular path” (or track), as it cuts the corner at each of the four 
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corners of the field – particularly at the north-western corner, which is slightly boggy.   
It also cuts the corner by each of the two gates – that is, it appears that those walking 
round the field, having initially gained access to it from one gate, go up one side and 
down the other, making a circular route, presumably leaving by the same entrance as 
they arrived.  The result is that, by each of those two gates, there is a path leading to 
the circular path in each direction, and the circular path itself cuts the corner, so that 
the walk round the field can be started or finished at either gate, and enjoyed in either 
a clockwise or anti-clockwise direction.   

49. And the circular path is indeed well used – broadly just as much used as the right of 
way – as is clearly visible both by looking at the Land today, in 2015, and on inspection 
of the 1999 and 2004 aerial photographs.  In particular, I observed that, standing at the 
kissing gate at the uphill end of the Land, the path going to the west (parallel to the 
southern boundary) and the path going to the north down the hill (parallel to the 
eastern boundary) appear to be more or less equally used – in other words, although 
in law one is a public right of way and the other is not, that does not affect the way in 
which they are used.  The same pattern is to be seen at the Canada Lane entrance. 

50. Although it was not much referred to at the inquiry or in the written statements, it is 
clear on site that there is a further route, tight up against the hedges around the edge 
of the Application Land.  This boundary route too seems to be well used, as evidenced 
by my observation of both the physical state of the route itself and people and dogs 
walking along it; but it would not seem to be used as much as the circular path, 
perhaps because it goes right into the corners, and is therefore longer.  And along the 
eastern boundary (adjoining the houses and the road), there are some points at which 
the two paths merge. 

51. Finally, I noted that there was generally a wire fence within the boundary hedge.  
There was in addition evidence of other wire fencing at the north-western corner of 
the Land.   

52. On my various visits to the Application Land I observed that It is clearly now being used 
regularly for informal walking; indeed, it would be very surprising if it were not, given 
that it is immediately adjacent to a residential area and easily accessible at two points 
at either end of a public right of way.  I also noted that some of those using the Land 
kept to the circular path; but some went into the middle; and, as noted above, it would 
seem that some use the path right at the edge of the Land. 

53. I also observed that there is a good general view of the Application Land from the lay-
by on the north side of the Highworth Road, just to the west of the south-west corner 
of the Land – sometimes referred to in the evidence as “the viewing point”.   

54. From the Lechlade Road, and from the track leading to Crabtree Farm, on the other 
hand, there is only a fairly distant view of the Application Land.  I imagine that it might 
be possible on a sunny day in the winter to see sledging on the Land – not least 
because of the movement of the sledges.  But I should be surprised if anyone walking 
on the Land would be visible from the Lechlade Road. 

55. I am obviously very conscious that I have only personally seen the Land and the 
immediate area in spring 2015, and that it may not have always been in the same 
physical condition, or used in the same way, throughout the relevant period.   
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The use of the Land: documentary evidence  

56. Clearly the production of any written or oral evidence specifically in the context of the 
present Application is open to the charge that it has been fabricated, or at least 
exaggerated, to provide support for the case of the person producing it.  Before 
considering such evidence, therefore, it is helpful to consider what evidence exists that 
altogether predates the present proceedings, and so is not open to any such doubts – 
even though it may be open to more than one interpretation.   

57. The first items of evidence are the aerial photographs, referred to above, which 
indicate that the Application Land was in the period from 1999 to 2009 in more less 
the same condition and use as it is today.   

58. Secondly, inventory and valuation reports were produced by Dreweatt Neate, 
indicating that the land (under the name Liddiard’s Field) was “permanent pasture” at 
the start of June in the years 1991 to 1996; that no dung was applied in any of those 
years; that fertiliser was applied in (only) 1995 and 1996; that the Land was chain 
harrowed in 1992 to 1996; and that it was rolled only in 1995.14  The reports for the 
years after 1996 were not produced.  The identity of the land to which the various 
processes were applied is not directly stated in the reports, but there was no dispute 
as to the conclusions to be drawn.   

59. Thirdly, handwritten stocktaking books produced by Mr Bowler, again by reference to 
“Liddiards Field”, from 1990 to 201315 indicates that fertiliser was applied in 1990, 
1995 and 1996; chain harrowing was carried out in 1990 and from 1992 to 1999; 
rolling in 1990 and 1995; and no works from 2000.  

60. Fourthly, invoices from various contractors indicate that hay baling was carried out on 
the Application Land in the years from 1993 to 2012, with the exception of 1996, 1997, 
2001 and 2002.16  Again, the identity of the land involved is not stated in the reports, 
but there was no dispute as to the conclusions to be drawn.   

61. A letter from the County Council indicates that the kissing gates were installed in 
2003.17 

 

Evidence in support of the objections to registration  

The use of the Land: the evidence at the inquiry from the Owners  

62. It is customary in inspectors’ reports on village green inquiries to consider first the 
evidence produced of the Applicant.   However, on reflection, in view of the oft-
repeated advice from the courts that the key in such cases is always to consider first 
how the matter would have appeared from the perspective of the landowner, I am 

                                                           
14

 Exhibits CFNA 2 to CFNA 7. 
15

 Exhibit IB 2, helpfully summarised at exhibit IB 3. 
16

 Exhibits CFNA 8 to CFNA 12. 
17

 Letter of 25 April 2003, exhibited (unnumbered) by Nigel Allaway. 
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starting with the evidence of the owners of the Application Land, and those advising 
them or working with them. 

63. In this case, as noted above, oral and written evidence was to be produced at the 
inquiry by the Owners, Nigel Allaway and Rosemary Pollock, their spouses, and Nigel 
Allaway’s children.  Nigel Allaway was unfortunately unable to be present at the 
inquiry.  I deal with each in turn. 

64. Nigel Allaway and Rosemary Pollock have owned the Application Land since they 
inherited it from their mother on her death in 1990.  Since they were born, in the early 
1950s, they lived with their parents at Crabtree Farm, Lechlade Road – a mile or so 
outside Faringdon.  In 1983, Mrs Pollock moved to Highworth, where she still lives.   

65. Nigel Allaway explained in his written statement that the Application Land – known to 
him as Liddiard’s Field or Cooper’s Field, not as Humpty Hill – had always been 
permanent pasture, and in support of that produced the inventory reports, referred to 
above.  He said that the Land had been chain harrowed each year until 2013, by him or 
a family member or friend, involving the use of chain harrow towed by a tractor for 1 
to 2 hours, before or after the hay crop was taken.  The rolling would similarly have 
taken 3 to 4 hours.  The fertiliser would have taken 1½ hours each spring; and dung 
would have been spread each year, taking 45 minutes each February or March.  
Ragwort would have been pulled up each year before the Land was cut for hay.  In 
addition, Mr Allaway would have visited the Land monthly while the crop was growing, 
and weekly towards the end of the grass growing season (around July).  He mowed the 
Land until 2001, taking a full day; after that the mowing was done by P J Benson.  And 
he carted the hay bales back to the Farm until 2009, taking slightly over a day.  The 
hedges were cut every year, until c.2009. 

66. Mr Allaway also stated that he had put cattle – about 10 cows – on the Land in 1996 
(from June) and 1997 (from May).  There was a water trough on the Land, around half 
way down the western boundary.  There was a pen in the north-west corner of the 
Land, into which the cattle would be herded in September/October in order for them 
to be loaded on a trailer and taken back to the Farm (in 1996) or driven on foot (in 
1997).  There was only one isolated incident of the cattle escaping.  There were no 
cattle after 1997.   

67. When he was on the Land, engaged in harrowing, rolling, spreading fertiliser and dung, 
Mr Allaway mostly saw people on the path; if he saw them walking round the 
boundary of the Land, he would tell them to get back to the path.  When mowing or 
carting, he only saw people on the footpath.  Similarly, when he was on the Land 
checking the cattle, he did not see a lot of people using the footpath; and if he saw 
people on the circular path, he would tell them to get back onto the public footpath.  
Usually, if people had seen him, they would stick to the public path.  But he had not 
seen people using the middle of the Land – he would have remembered, as it would 
have interfered with the crop. 

68. He accepted that there had occasionally been sledging on the Land, to which he had 
never objected; and he had seen blackberry picking on one occasion.  He also noted 
that children had interfered with the hay bales – cutting open the small square ones 
or, more recently, rolling the larger round ones down the hill – but usually they had 
run away before being intercepted.  .   
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69. Mr Allaway explained that there had been another entrance to the Land, 
approximately half way along the southern boundary, but this had been blocked up in 
around 2005. 

70. Mrs Pollock – who had also never heard the Land referred to as Humpty Hill until 
recently – explained that until 2011 she had occasionally stopped on her way past the 
Land, to view it from the lay-by on the Highworth Road; and since then she had visited 
the Land every month, and more frequently at haymaking time.  She confirmed that 
there had been a hay / silage crop on the Land each year, except in the two years 
when there had been cattle. 

71. Over the years, she had seen people walking, with or without dogs, on the public path 
and round the edge of the Application Land – on some visits, one or two, and on some 
visits none – but she had not seen any tracks elsewhere on the Land.  The grass would 
grow to around 60 cm (2 feet) tall, which would make it difficult to walk elsewhere.  
She particularly looked for dogs off the lead when there were cattle on the Land.   

72. At the inquiry, she explained that she had considered trying to stop people on the land 
– including by the erection of fencing – but that it was difficult.  The gate at the Canada 
Lane entrance had been locked, but the lock was vandalised.  The permissive notice 
had been erected in 2011; the wording had been suggested by Swindon Council.  She 
had seen a childminder on the land with some children, but she would not have asked 
them to leave; it was good for them to get out.   

73. In re-examination, she explained that she was certain about the cattle on the Land in 
1997, as that had been the year of Princess Diana’s death, and her daughter Catherine 
had told her about herding the cows on horseback, which had linked in her mind with 
her recent visit to the USA. 

74. Generally, the evidence of Mrs Pollock supported that of her brother Nigel.   

 

The use of the Land: evidence from the Owners’ family 

75. Mrs Alison Allaway is the wife of Mr Nigel Allaway, one of the Owners of the 
Application Land.  She has lived at Crabtree Farm since 1992, where she has been 
involved in the running of the farm.  She corroborated the evidence of her husband as 
to the farming activities on the Land – including chain harrowing, rolling, spreading 
dung and fertiliser, pulling up the ragwort, mowing, baling and carting.  In oral 
evidence, she explained that the dung had only been applied as a very thin coating.  
She had been on  the Land every 2-3 months. 

76. She explained orally that the use of the Land had been for “low level” agriculture – 
producing a consistent hay crop, but not intensive farming with lots and lots of 
artificial fertiliser. 

77. She also confirmed the presence of cattle on the land in 1996 and 1997.  Water for the 
cattle came from a neighbouring field, and a trough and a holding tank on the Land.  
Her husband had visited the Land every day, for 15-20 minutes, while the cattle were 
on the Land, entering from Canada Lane and driving around in a 4x4.  She explained 
that cattle were very good at hiding, especially if they were not welcome; they could 
get under the trees at the bottom of the hill.   
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78. She noted that she had sometimes seen people walking on the public path.    She had 
also seen people walking, or dog walking, around the perimeter of the Land – usually 
solitary walkers rather than groups.  And she was aware that children used the Land 
for sledging in the winter.  Due to problems with children playing on hay bales, since 
the 1990s the hay crop has been baled and carted as soon as possible, to avoid 
damage.  She stated in written evidence that otherwise she was not aware of anyone 
using the Land; although she noted in her oral evidence that Mr Benson had reported 
evidence of use, including dog balls.  She also stated that she had seen people walking 
on the footpath throwing balls and frisbees; and small children on bikes.  

79. Signs had been put up at the Canada Lane entrance before 2011, but they had been 
removed within months.  She could not be specific as to whether the signs had been 
before or after 1991; nor could she produce any record of those signs.   

80. Mr John Allaway is the son of Nigel and Alison Allaway.  He was born in 1974, and lived 
at Crabtree Farm from 1992 to 1998, since when he has lived in Swindon.  He had 
assisted his father with the haymaking on the Application Land in July and August from 
1990 until 2004.  He stated that the mowing would take around 4 hours, and turning 
another 4 hours two days later; the whole harvesting process would take between one 
and two weeks, depending on the weather.  Initially he and his father had done the 
work themselves, and latterly they had employed contractors.   

81. As to cattle, he confirmed that they were on the Land in 1996 and 1997; he suggested 
that there had been around 10-15 animals – dry cattle – on the Land.  They were 
generally all over the Land, but tended to be at the edge to benefit from the shade and 
to keep out of the wind.  His sister had helped, on horseback. 

82. He noted that there had been occasional dog walkers on the Land; but the dogs had 
been on a lead when the cattle were present.  In preparation for introducing the cattle, 
he and his father had secured the perimeter of the Land, and had noted that 
unauthorised pedestrian entrance points had been created.  In written evidence, he 
said that he had seen people walking alone or with dogs, usually on the public path but 
occasionally elsewhere; “the vast majority of people I saw off the public footpath 
would put their dog back on its lead and return to the path if they saw me on the 
[Land]”.  In oral evidence he said simply that he had seen some people one the 
footpath and others on the perimeter path.  And he had seen teenagers hanging 
around the hay bales.  He had occasionally seen sledging.  But he thought that the 
presence of the electric cable across the Land would deter kite flying.   

83. Mrs Catherine Allaway James is the daughter of Nigel and Alison Allaway, and sister of 
Mr John Allaway.  She was born in 1982, and has lived at Crabtree Farm since 1992.  
She broadly corroborated the evidence of her parents, although she only left sixth 
form college in 2000.  She had visited the Application Land around once a fortnight 
during the months from May to August in the years from 1990 to 2000, accompanying 
her father to check the crop growth.  Since 2000, she had visited three or four times a 
week during harvesting – for two or three weeks – and otherwise every six to eight 
weeks. 

84. She considered that there would have been roughly ten cattle on the Land in 1996 and 
1997; and she described vividly her memories of driving the cattle into a pen in the 
north-west corner of the Land – a rectangular enclosure, made of wire fencing, just 
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enough for 10 cows tightly contained – riding her horse Emily, which she acquired in 
around March 1996 (aged 14). 

85. She remembered from the period before 2000 seeing a couple of people walking their 
dogs on the public path.  She had also seen people on the perimeter path, and asked 
them to get back onto the public path.  She had once seen someone walking down the 
middle of the field; and on one occasion children playing in the hedge on the western 
boundary.  She had often visited the Land in her car, and people had seen the car and 
kept to the footpath.  And she said that her parents would drive over the Land in their 
4x4, to check the crops – and had sometimes driven through them.   

86. Mrs Allaway James had not seen other activities on the Land; nor had she heard her 
friends at school in Faringdon mentioning any visits to it.  She said that she could also 
see the Land when driving into Faringdon from the Farm; and she had sometimes seen 
people walking their dogs down Canada Lane in the direction of the Land.  And she had 
seen from the top of the track to Crabtree Farm people sledging on the Application 
Land. 

87. She was fully aware that the perimeter track had been made by people walking; that it 
was act of trespass; and that the use of any paths in the middle of the Land would 
amount to an act of damage.  However, although they tried to stop unauthorised 
access over years and years, and had discussed fencing the footpath, they had not 
taken any action; as there had not been enough damage to make it worthwhile. 

88. She also drew attention to a number of other open spaces which local people could 
use for dog walking and playing with children.   

89. Mr Richard Pollock is the husband of Mrs Rosemary Pollock, one of the Owners of the 
Application Land.  He has lived at Highworth since around 1983-1984.  He 
corroborated their evidence as to the agricultural activities taking place there.  They 
had visited Crabtree Farm weekly, until c. 2012, to visit her brother Nigel; and had 
occasionally stopped at the lay-by on the Highworth Road, to look at the Application 
Land from the viewing point there.   

90. Mr Pollock had seen people walking, with or without dogs, along the public path or in a 
circle around the perimeter of the Land.  He remembered discussing with his wife “on 
a number of occasions” the fact that they could see someone on the “wrong” side of 
the Land.  But there were often times when they did not see anyone on the Land – and 
there was never anyone on the Land when he was helping his brother-in-law Nigel 
with the baling.  He had been occasions over the years when he had seen children 
playing with the bales.  They had usually run off down the hill before he could tell them 
to desist.  He too had seen no other activities.   

91. Several of the Allaway family had heard of the egg rolling said to have taken on the 
Application Land, but none had seen it.  

 

The use of the Land: evidence from others at the inquiry on behalf of the Objectors 

92. Mr Philip Benson is the director of a contracting business, and his firm has carried out 
various activities on the Land since the early 2000s – he could not recall the exact year 
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when it started.  Those activities included mowing, tedding, baling, and (since c.2011) 
carting.   

93. His employees did the work in the period from June to August each year, depending on 
the weather.  Between one and three of his employees would have been on the Land 
for between four and five days each year, from 9,00 a.m. until 9.00 p.m., with an extra 
day (and possibly an extra employee) in the years they were also doing the carting.  He 
also regularly drove along the Highworth Road to get to other clients; and once the 
grass on the Land had been cut, he would “quite often” visit the land to see if it was 
ready to be turned and baled.   

94. Mr Benson explained that he had seen people walking on the Land, usually on the 
northern perimeter – although he did not know where the footpaths were on the 
Land.  His employees had also seen people walk round the Land in a circuit.  They  had 
found lost balls and sticks from dog walkers.  If they saw a dog off the lead, they would 
ask the owner to put it on a lead, for safety reasons.  They had also had altercations 
with children interfering with the hay bales; and he himself had seen children trying to 
roll bales down the hill.  Otherwise, they had not told people to leave; although the 
had reported the incidents to Mr Allaway. 

95. Neither Mr Benson nor his employees had seen other activities on the Land.  Nor had 
there been track worn through the tall grass on the Land. 

96. Mr Bowler had worked from 2003 for Dreweatt Neate, which merged in 2009 with 
Carter Jonas.  In 2011 he moved to Strutt & Parker in Salisbury.  He has been the land 
agent for Mr Nigel Allaway in relation to all of the land at Crabtree Farm, including the 
Application Land.  He had also seen the stocktaking valuation notes dating back to 
1996.  He produced the documents referred to earlier in this report.  And he explained 
that, following his attendance at a seminar on town or village greens in 2011, he had 
given the Owners advice (on 10 March 2011) that had led them to place a sign on the 
Land shortly afterwards. 

97. He had seen walkers and dog walkers on the public path and on the circular path. 

 

The use of the land: the evidence for the Objectors from those not appearing at the inquiry 

98. As noted above, a number of statements were produced by employees of Gladman 
and by other professionals employed by Gladman, detailing visits that they had made 
to the Application Land on various dates between August 2012 and August 2013, in 
connection with the development of the housing proposal.   

99. Of those who visited briefly, Mr Horsfield saw one dog walker on the circular path 
during a 10-minute visit in August 2012, and saw no one on a 10/15-minutes visit to 
the lay-by on the Highworth Road on a very cold day in December 2012.  Mr Still, on a 
visit in March 2013, observed the Land from the lay-by for 10 minutes and from the 
Canada Lane gate for 5 minutes, and saw no one.  Mr Hogg and Mr Black visited the 
Land, viewing it from the lay-by for 15 minutes, in March 2013, and saw no one.  Mr 
Holladay and Mr Shepherd visited the Land with their colleague Mr Gregory, for a brief 
visit (of between 10 and 20 minutes) in October 2012.  They saw one person walking a 
dog on the public footpath.   
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100. Ms Smalley made a visit of 30 minutes on 20 December 2012, a wet and miserable day.  
She noted that the track had been muddy, suggesting regular use; and she saw four 
dog walkers, on the circular track.  Ms Hayhoe visited the Land for approximately 45 
minutes, on 13 January 2013, and saw a gentleman walking along the western side.  
Mr Hogg visited for about an hour on 4 December 2012; from the lay-by, he saw one 
dog walker on the circular track and one on the footpath, but he did not see anyone 
whilst he was actually on the Land.   

101. The two ecologists were each on site for around two hours, carrying out surveys: Mr 
Woolly on 13 December 2012, and Mr Blackburn in the early morning on 27 August 
2013.  The former saw two or three walkers, either on the public footpath or the 
circular track; the latter saw three or four dog walkers.  In one case, the dog was 
allowed to run into the centre of the site, while its owner remained on the path.  Mr 
Blackburn returned to the site in the evening, to conduct a bat survey for 2½ hours, 
and saw two dog walkers on the circular path. 

102. Ms Kirk visited the land on 18 December 2012, a pleasant but cold day, to carry out a 
tree survey around the edge of the Land.  She saw no one on her visit.  Mr Reeve was 
on the Land for 5 hours on 12 December 2012, a very cold day, carrying out a soil 
survey.  He saw one dog walker on the public footpath, and possibly another on the 
circular track. 

103. None of those giving written evidence saw any other activity on the Application Land. 

104. It was made plain by Mr Petchey that those who had made the written statements 
summarised above could be made available at the inquiry if either the Applicant or I 
had wished to ask them any questions.  In the event, none of the statements was 
challenged at the inquiry by the Applicant; and I therefore accord them the same 
weight as I would have done if those making them had attended in person. 

 

Evidence in support of the Application  

The case for the Applicant  

105. On the original application form, in answer to the question 7 (headed “Justification for 
application to register the land as a town or village green”), the Applicant replied:  

“Indulgence by a significant number of the inhabitants of Faringdon as of right in lawful 
sports and pastimes for a period of at least 20 years before permission was granted under 
section 15(2) of the Commons Act 2006 as witnessed by the 71 enclosed signed statements 
(questionnaires) showing use for: children playing, dog walking, blackberry picking, bird 
watching, picnicking, kite flying, people walking, sledging, rounders, football, scouts, skiing, 
drawing and painting, camping, general exercise, landscape appreciation, running / jogging, 
golf, ball games, infants school egg rolling, wildlife observation, wildflower study by a 
significant number of people over a period from 1960 to 2013. 

106. As noted above, some 15 witnesses (including the Applicant himself) gave evidence at 
the inquiry in support of the Application.  They were all courteously but thoroughly 
cross-examined by Mr Petchey, in particular as to their use of the Land in 2014.  Some 
were extremely helpful, and had a clear and apparently accurate memory of what had 
occurred on the Land over the years; others were less certain, and had a more general 



 
Humpty Hill, Faringdon: report by Dr Charles Mynors to Oxfordshire County Council – page 18 

impression of what they had done or seen.  But I did not detect any deliberate 
falsification.   

107. Generally, those who gave oral evidence had been familiar with the Land for many 
years – some since the 1950s (Mrs Metcalf), the 1960s (Mr Kelly, Mr Desborough) or 
the 1970s (Edwards, Mr T Stewart); most since the 1980s (the Applicant, Mr Butler, Mr 
Middleton, Mr Tutt, Mr Platt, Edwards, Mr Lee); and two since the early 1990s (Mr 
Bates, Mr Francis).  Only one (Mrs Miller) had not known the Land for the whole of the 
relevant period; she had first arrived in 2010, but had been very familiar with the Land 
since then through her work as a childminder.   

108. A number of the witnesses commented on the name of the Application Land.  The 
Stewarts noted that it had been known as either Humpty Hill or Humpty Dumpty Hill; 
Edwards thought of it as Humpty Dumpty Field; Mr Kelly thought that the next field 
was Humpty Dumpty Hill.  Mrs Metcalf thought that the Land itself was Humpty 
Dumpty Hill; in answer to questions, he observed that Cooper and Liddiard were both 
Faringdon names, but he had not heard them attached to this particular field.  Mr 
Williams indicated that he had always known the Land as Humpty Hill and had never 
heard of either Cooper’s Field or Liddiard’s Field; Mr Lee said that he hade never heard 
of any of those three names, although a neighbour of his (who had lived in Faringdon 
since the war) referred to it as Humpty Hill. 

109. Not surprisingly, the evidence of many who appeared at the inquiry overlapped to a 
significant extent.  I have therefore not attempted to record in full the evidence of 
each of the 15 witnesses, but to highlight the common themes that occurred.  I do so 
principally by reference to the use of the Application Land – the activities actually 
indulged in by those giving oral evidence at the inquiry and their families; those in 
which they have themselves seen others taking part; and those described in the 
witness statements and questionnaires.  I then consider the specific issue of the use of 
the Land for the grazing of cattle, as perceived by those using the Land for recreation.  
And finally I touch upon the identity of those using the Land.  I have generally not 
referred to evidence that related solely to use of the Application Land prior to the 
1990s. 

110. I have recorded the principal activities in which the witnesses said that they had taken 
part, or seen others doing so; but not those they had not seen.   

 

The use of the Land by those supporting the Application at the inquiry 

111. Almost all of those giving oral evidence stated that they or members of their family 
had used the Application Land for dog walking (Mr Edwards, Mr Kelly, Mr Lee, Mrs 
Metcalf, Mr Middleton, Mrs Miller, Mr Platt, Mr T Stewart, Mr Tutt, Mr Williams) or for 
walking without a dog (the Applicant, Mr Butler, Mr Francis, Mr Middleton).   

112. Another common use of the Land was by children playing, football (Mr Kelly, Mrs 
Metcalf, Mrs Miller, Mr Platt).  Sometimes this took the form of informal kickabout; in 
one case erecting a tent; and in one case an unsuccessful attempt to use a tricycle.  
And sometimes the adults sat and watched while the children played (Mr Butler).   
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113. Several referred to picnics (Mr Butler (although he was uncertain), Mr Desborough, Mr 
Francis, Mr Lee, Mrs Metcalf, Mrs Miller) – this may have taken the form of a formal 
picnic, but it was more likely to be sandwiches and crisps – several referred to using 
the top end of the field for this, because of the view.  Enjoying the view generally, 
again particularly at the top of the field, or “relaxing” or teenagers “hanging out”, was 
also a repeated theme (Mr Butler, Mr Francis, Mr Lee, Mrs Miller, the Applicant, Mr T 
Stewart) – in some cases on specific types occasions, such as late summer evenings, 
bonfire night, or to watch the air displays at Brize Norton or Fairford.   

114. A significant use of the Land, albeit seasonal, was blackberrying (Mr Butler, Mr 
Desbrough, Mr Francis, Mr Kelly, Mr Lee, Mrs Metcalf, Mr Middleton, Mrs Miller, Mr 
Platt, Mr T Stewart, Mr Tutt, Mr Williams).  A few also referred to gathering sloes and 
crab apples.  The main focus of this activity appeared to be the western and northern 
boundary hedges.  Bird watching, and nature study generally, was mentioned by a few 
(Mr Francis, Mr Lee, Mr Middleton, Mrs Miller); along with wild flower collection (Mr 
Tutt). 

115. More active pursuits on the Land included jogging or keep fit (the Applicant, Mr 
Francis, Mr Middleton, Mrs Miller).  This was sometimes up and down the public path, 
sometimes round the circular path, and in some cases zig-zagging up the hill.  A similar 
group took part in flying kites, planes, and frisbees – generally at the top, to avoid the 
pylon (Mr Francis, Mrs Metcalf, Mr Middleton, Mrs Miller, Mr T Stewart, Mr Williams).  
Almost everyone said that they had taken part in sledging whenever there was snow, 
and everyone had seen it taking place. 

116. As for other activities, there was much discussion of egg rolling.  This appeared to have 
been organised on annual basis, at least for a while, by Faringdon Infant School (in 
nearby Canada Lane).  Evidence was given by Mr Bates that a competition had 
occurred in 1993 and 1996; and I was shown photographs of the 1996 event.  And 
other events linked to the School had taken place on the Land (Mr Edwards) 

117. It appeared that the geographical pattern of the use of the Land was very varied.  
Butler had “enjoyed the whole field”, not just the perimeter; the children had used the 
centre, and he and his wife the perimeter.  He had enjoyed the good sunset from the 
high point in the middle of the field.  Mr Desborough had varied his route, whereas Mr 
Edwards had kept to the paths.  Before children, Mr Francis too had kept to the path, 
doing a full circle; but he occasionally cut across the middle, especially with a small 
child; and the children went all over the Land.   

118. Mr Kelly said that, when walking the dog, he would sometimes keep to path, 
sometimes not; he usually used the circular path, but sometimes walked across to talk 
to other people.  He would walk across the middle of the field to get to the 
blackberries, but sometimes failed to cross due to the long grass.  Mr Lee would walk 
all over the Land, sometimes off the path, and sometimes into the longer grass.  Mrs 
Metcalf would walk around or up and down the Land, varying her walk, and sometimes 
zig-zagging; her dog got bored always walking round path – most people would stay on 
the path, but she didn’t; but she did respect the growing crop. Sometimes she would 
stand at the top, throwing a Frisbee.  Mr Middleton too had used the whole of the 
field; he too varied his walk each day – 50/50 round the track or across the middle.  It 
also depended on the weather, as the worn track would get messy.   Mrs Miller used 
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the whole of the Land with no fixed route; the children with her (she was a 
childminder) went all over it, using the paths for racing; the older children looked at 
the view from the top. 

119. Mr Platt had used the entire field; Labradors would go all over the field, sometimes on 
the path, and sometimes down the middle.  He occasionally walked after dark, and 
would then stick to the path.  He explained that the apparent track shown on the aerial 
photographs is due to a spring – hence the boggy patches.  The Applicant tended to 
use the top of the hill, throwing a ball to his dog in the middle, and typically doing a 
few laps of the field.  Mr Tutt also used the whole field; he generally stuck to the track, 
with his dog, doing a circuit to maximise the length of a walk; but he would go to the 
edge to get blackberries.  Mr Williams walked around the perimeter path, but also 
often walked into the centre – to get sufficient exercise without climbing hill, and to 
minimise dog straying onto neighbouring fields. 

120. Mrs Metcalf, Mr Middleton and Mr Tutt – each of whom lived in the area of housing 
alongside the eastern boundary of the Land – used both entrances to the Land.  Others 
consistently used one entrance or the other, depending on which was nearest to their 
house.    

121. As for the frequency of use, this too varied.  Mr Lee, Mr Middleton (while he had a 
dog), Mrs Miller and Mr Platt visited 2-3 times a day.  Mrs Metcalf visited most days; 
and Mr Middleton (without his dog) 2-3 days per week.  Mr Butler and Mrs Miller used 
the Land weekly.  Mr Francis, and Mr T Stewart use it around twice a month, as did Mr 
Desborough, although he now uses it only very occasionally.  Mr Kelly used it 3 to 4 
times a year, walking a dog; and the Applicant “several times a year”.  Mr T Stewart 
said that he had visited the Land more as a child and a teenager. 

122. Finally, a few had sometimes crossed the Land en route from one point to another.  
Thus Mr Bates used the Highworth Road entrance in the course of walks to the open 
country beyond; Mr Desborough had walked from that entrance across the field and 
on into the town; Mr Kelly had walked across it on his way to the infant school; and 
Mrs Miller had crossed it as part of a longer jogging circuit to Coxwell. 

 

Use of the Land by others, seen by those supporting the Application at the inquiry 

123. In addition to their account of how they and their families had used the Application 
Land, those giving oral evidence at the inquiry also described what they had seen of 
the Land being used by others. 

124. All the witnesses stated that they had seen the Land being used by others for dog 
walking.  Some said they had seen people walking on the Land without dogs (the 
Applicant, Mr Butler, Mr Desborough, Mr Lee, Mrs Metcalf, Mr Platt).  As noted above, 
some walked round the edge of the field, but not all (Mr Middleton, Mrs Miller).  Mrs 
Miller noted that dogs don’t always keep to path; half do, but half run in the middle – 
it depends on the breed.  Mr Desborough had seen walkers going all over the field; but 
Mr Butler observed that visitors to Faringdon just used the footpath, whereas the 
locals used the whole field.  



 
Humpty Hill, Faringdon: report by Dr Charles Mynors to Oxfordshire County Council – page 21 

125. A number noted that they had seen children playing (the Applicant, Mr Desborough, 
Mr Edwards, Mr Lee, Mrs Metcalf, Mr Tutt) – sometimes on bicycles (Mr Platt).  Mr 
Tutt noted that mums and toddlers sometimes stopped on their way home across the 
field, and played for a little.  Many had seen picnics (Mr Butler, Mr Francis, Mr Kelly, 
Mr Lee, Mrs Miller, Mr Tutt); Mr Tutt particularly noted children having picnics, mainly 
at the top of the hill. 

126. Many had seen other people jogging across the Land or taking other forms of exercise 
(the Applicant, Mr Butler, Mr Francis, Mr Kelly, Mr Lee, Mr Middleton, Mrs Miller, Mr 
Platt, Mr Tutt).  Some joggers used the footpath; some used the circuit; and some cut 
across the middle (Mr Platt, Mr Tutt). 

127. Some had seen informal football being played (Mr Kelly, Mr Lee, Mr Middleton, Mrs 
Miller, Mr Platt, the Applicant, Mr T Stewart) – one noted that such games meant that 
it was necessary to keep a dog under control. Mr Kelly said that the long grass made no 
difference.  People had been observed the Land being used for occasional golf practice 
(Mr Butler, Mr Middleton, Mr T Stewart, Mr Williams).  Mr Kelly had  seen people with 
cricket bats and tennis rackets, and heard noise, but no-one had seen actually cricket.   

128. Many had seen people flying kites or model aircraft (the Applicant, Mr Butler, Mr 
Francis, Mr Kelly, Mr Lee, Metcalf, Mr Middleton, Mrs Miller, Mr Tutt, Mr Williams), 
although several said that this was rare (Mrs Miller, Mr Williams), or not regular (Mr 
Kelly); and several referred to an elderly gentleman flying plane a few years ago.   

129. Everyone said that they had seen the land being used for sledging in the winter.  And 
the Applicant and Mr Tutt had also seen skiing and snowboarding.  

130. Many people had observed others blackberrying, which was said to be very popular 
(Mr Butler, Mr Francis, Mr Kelly, Mr Lee, Mrs Metcalf, Mr Middleton, Mrs Miller, Mr 
Platt, Mr T Stewart, Mr Tutt, Mr Williams).  One also mentioned the picking of crab 
apples.  And school children had been seen on nature walks (Mr Middleton).  

131. As to less energetic pursuits, teenagers had used the Land for “hanging out”, usually at 
the top of the hill, in the evenings and the school holidays (the Applicant, Mr Platt); 
one witness had observed courting couples.  Others had been seen drawing, painting, 
photographing flowers (Mr Lee, Mr Tutt), or bird watching (Mr Butler, Mrs Metcalf, Mr 
Middleton, Mr T Stewart, Mr Williams).  Mr Francis and the Applicant said that people 
simply visited the Land to enjoy the view. 

132. Mr Edwards said that there had been a battle re-enactment, once or twice  

133. Mrs Metcalf’s house (at 13 Orchard Hill) looks over the Land; she can see diagonally 
across it from her bedroom windows.  She said that, more often than not, she could 
see someone walking over the field, especially on the western side.  And very often she 
had seen someone parked in the lay-by on Highworth Road, especially in the evening.  
Even after dark, she had seen people on the Land, with torches.   

134. Mr Middleton also looks over the Application Land; from his house at 17 Beech Close it 
was possible to see the bottom 5/8 of the Land.  He had seen lots of dog walkers in the 
middle of the field, and lots of people using the middle of the field.  There was quite a 
lot of football, mainly by the bottom stile and 100m into the field, with a ball 
occasionally coming into his garden; the grass was not too long, even just before it was 
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cut, and it was still possible to play – largely kickabout.  He had also seen aeroplanes, 
remote control helicopters, generally at the bottom end of the field; and they too had 
ended up in his garden on two or three occasions.  

135. Mr Tutt lives near the Land, at 22 Orchard Hill, but said he was not a gazer.  He noted 
that there had been a hole in the hedge opposite the end of Elm Road; he had 
maintained the hedge there with the permission of the landowner. 

 

Use of the Land for agriculture, as perceived by those using it for recreation  

136. All of the witnesses appearing on behalf of the Applicant were asked about agricultural 
activity on the Application Land, and whether it had ever interfered with their use of it.   

137. Mrs Metcalf noted that the grass was long for about two months; as she put it, it was 
not special grass, you think it won’t be cut, but it is.  Dogs and children run through the 
long grass, and tend to flatten it (Mr Williams, Mrs Metcalf, Mrs Miller).  Mr Platt and 
Mr Tutt both stated that they respected the farmer’s crop, and try to avoid treading 
down, but dogs go all over; they go through the hay, and owners often followed (also 
Mr Middleton).  Mr Francis said that the long grass had not affected the use of the 
Land a lot, especially at the top end (where the grass was not as long); in any event, 
long grass was exciting for small boy.  The comments at paragraph 111 above are also 
relevant in this context.  

138. A number of the witnesses had seen the hay crop being taken.  Mr Lee noted that 
when the tractor was working, they just walked up and down the footpath.  Mr Platt 
had seen workers (contractors, he presumed), and observed that it was nice to see the 
grass being cut for hay; kids loved to see tractors.  Mrs Metcalf admitted that children 
had played with the bales.  Mrs Millar had seen such activity in at least three years out 
of the five years she had known it.  Those working on the Land had been happy for her 
to be there, and she (and the children with her) had kept out of their way.   

139. More generally, a number of witnesses stated that the agricultural operations had not 
interfered with their recreational activities (the Applicant, Mr Desborough, Mr 
Edwards, Mr Francis).  Mr Butler had seen farmworkers clearing drains – but, again, 
that had been no interruption to his use of the Land. 

140. Mr Bates and Mr Butler said that they had not seen any crops. 

141. All the witnesses were asked if they had seen dung being spread; none had.  But Mr 
Platt had once seen the Land sprayed with compost granules.   

142. There was much evidence as to cattle that may have been on the Application Land.  Mr 
Butler had seen cattle on one or two occasions, half way down west side.  A number of 
others had seen cattle, although they differed in their recollection of when they had 
been present.  Mr Tutt recalled that they had been there for one or two years in the 
early to mid 1980s; the Applicant thought that they had been there in the late 1980s; 
and  Mr Platt recalled six male heifers in around 1989.  Mr Desborough thought they 
had been there before 1991; they could not have been in 1996/97, as he took his 
grandchildren on the Land then, and would have remembered.  Mr Edwards said they 
had been there two or three times in his lifetime, definitely before 1996.  Mr Williams 
also thought they had been present earlier.  Mr Platt agreed; the cows had not been 
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there in 1996/97, as he would have recalled the manure.  Mr Tutt thought it would 
have been 1991 at the latest, as he had a skittish dog in later years, which would have 
chased them.  Mr Lee thought they were in the early 1990s. 

143. As to the effect of the cattle being present, Mr Williams noted that his dog and the 
cows had co-existed, except when the cows congregated at a particular point, when 
the dog would simply avoid them; the cattle were not interested in the dogs, or vice 
versa.  He also recalled the cows being in the north-west corner, and elsewhere.  Mr 
Butler agreed that the cattle had never stopped them;  Mr Lee said that they had had 
no impact on his use of the Land, as his dog was used to cows.  Mr Platt admitted that 
his dog had once herded the cows up the hill, and then walked round the herd; after 
that, the cows had left them alone.  Mr Tutt noted that the cattle had not restricted 
the use of the Land, although their presence had meant that his dog got less exercise. 

144. Others did not recall having seen any cattle (Mr Bates, Mr Francis, Mr Kelly, Mrs 
Metcalf, Mr Middleton).  Mr Kelly accepted that one explanation for that could have 
been that he was using the Land less; another witness noted that there had been 
cattle in another field, further along the hillside.   

145. Mr T Stewart did not recall any cattle, but had been working in Oxford in 1996/97; Mrs 
Miller too did not recall any cattle, but had only lived in the area since 2010.  

 

Encounters with owners 

146. The witnesses were all asked whether they had encountered the owners of the Land or 
their employees or agents.  Mr Butler had seen operatives on farm vehicles, but not 
been challenged.    

147. Mr Lee said that the farmer had stopped children playing with the bales; but that that 
had not been a general prohibition.  He had also been told by the owner of the lower 
field (on horseback) to keep to footpath, but not by the owner of the Application Land, 
which was much more used.  Mr T Stewart had met the farmer on a number of 
occasions; he had never been asked to leave or to stop his activities; sometimes he had 
simply swapped sides to get out of way. Mr Tutt and Mr Williams had seen the 
landowner, but not directly encountered him. 

148. Some said that they had never been denied access to the Land or challenged whilst on 
it (Mr Francis, Mr Kelly, Mr Platt).  Others simply stated that they had never seen the 
landowner (the Applicant, Mr Bates, Mr Butler, Mr Edwards, Mrs Metcalf, Mr 
Middleton, Mrs Miller). 

 

Change over the years 

149. The witnesses were all asked whether the way in which the Land had been used had 
changed over the last two decades.  Mr Butler, Mr Francis, Mrs Metcalf,  Mr Platt, the 
Applicant, and Mr T Stewart all said that it had not.  As Mr Edwards put it, it was simply 
a vacant field.  Mr Desborough, Mr Lee, Mrs Miller, and Mr Williams considered that 
the use of the Land had not changed, but had increased over the years.  Mr Middleton 
too thought that there had been no change, but noted that the owners had cut back 
the hedge hard – there were less blackberries than there had been. 
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The identity of the users of the Application Land for recreation 

150. On the original application form, in answer to the question 6 (headed “Locality or 
neighbourhood within a locality in respect of which the application is made”), the 
Applicant simply indicated “The Town of Faringdon”.   

151. There seems to be no disagreement that the Civil Parish of Great Faringdon18 was and 
is a locality for the purposes of the 2006 Act, and that its boundaries had not changed 
at any material time. 

152. A map was subsequently produced showing a red line drawn tightly round the present 
built-up area of Faringdon.19   

 

Uses of the Land: evidence in the form of statements or questionnaires  

153. As noted above, there were around 85 people providing either witness statements, 
questionnaires or both.  They were not able to be questioned at the inquiry, but I note 
that there was no suggestion by the Objectors that such evidence should be simply 
ignored.  And in any event it accorded entirely with the oral evidence that I have 
examined with some care in the preceding sections of this report.   

154. As to the questionnaires, the Applicant explained in answer to my questions that they 
had been handed out by him, and by Mr Williams and two others.  They had selected 
the respondents on the basis that they were known to them.  Mr Williams said that he 
had been given the area from Highworth Road to Beech Close; he knocked on doors, 
and gave a questionnaire to anyone who had lived in the area for 10 years or more 
(not all were accepted) – he did not return if there was no answer at the first attempt. 

155. This does not prove that all of those in the area close to the Application Land had used 
it, or that none of those outside that are had done so.   

156. I have not undertaken a complete analysis of all of the activities recorded in the 
statements and the questionnaires.  In both cases, they relate to: 

 activities actually indulged in by those providing the evidence;  

 activities indulged in by members of their families; and  

 activities they had seen others indulging in.   

157. The activities thus recorded, in one or more of those three headings, included the 
following principal ones: 

 walking with a dog; 

 walking for general recreation; 

 children playing; 

 bird watching, nature study, enjoying the view; 

 blackberrying; and 
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 So called to distinguish it from Little Faringdon, a small hamlet just north of Lechlade. 
19

 Including also Jespers Hill and some of the parkland to the north of the Church. 
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 sledging and tobogganing. 

158. Some provided more detail – for example, walking with particular dogs, or after dark; 
playing particular kinds of games; watching flying at the air shows.  And some 
mentioned other activities, such as kite flying.  And many gave details of the frequency 
of taking part in or observing particular activities, or the period over which such 
observations had been made. 

159. By and large, however, as already noted, the pattern of activities recorded in the 
written evidence reflected both the pattern recorded in the oral evidence at the 
inquiry and the pattern I observed on my visits. 

 

  

Summary and conclusions 

The general pattern of use of the Land 

160. There can be no doubt that, throughout the relevant period, since 1991, the general 
use of the Application Land has been as a grass meadow.  That is, the grass has grown, 
getting gradually longer, and was cut each year, baled, and taken away as a hay crop. 
The relevant agricultural processes would have each taken several hours on several 
days over the course of a week or two, during the summer.20  There has been almost 
no other use of the Land for other forms of agriculture – such as the growing of wheat, 
vegetables, or other crops – and in particular no use that would have required the 
Land to be ploughed.21  It was, in laymen’s terms, simply a grass meadow. 

161. Most of the time, the growing grass presented no obstacle to the use of the Land for 
general recreation – including, in particular, walking round the various paths (that is, 
the public footpath between the two gates, and the circular path, and the less well-
used outer path hard up against the edge of the field).  The Owners, members of their 
family, and those working for them, had therefore not surprisingly seen people using 
the paths.22  Those visiting the Land in connection with the housing proposal had also 
seen people using the paths.23  One or two had occasionally seen people not on the 
paths.24  As the grass became longer, it became more difficult to walk elsewhere.25 

162. While the harvesting were taking place, the Owners and their families and agents 
generally saw people just on the public footpath; people elsewhere were sometimes 
told to get back to the path.26  And children had sometimes played with the hay 
bales.27   

163. The Owners and those supporting them were also well aware that the Land was used 
for sledging.28  It did not appear that any serious attempt had been made to prevent or 
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 See paras 58-60, 65, 80, 93 above. 
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 See para 76. 
22

 See paras 67, 71, 78, 82, 85, 90, 94, 97. 
23

 See paras 99-102. 
24

 See paras 71, 82, 85.  
25

 See para 71. 
26

 See paras 67.  
27

 See paras 68, 78, 82, 90, 94. 
28

 See paras 68, 78, 82.  
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restrict this.  They made little mention of blackberry picking29 – although the 
blackberry season would have occurred after the hay crop had been gathered in, so 
that there would have been less cause for visits to the Land for farming purposes.  
They had heard of the egg rolling, but not seen it.30   

164. This pattern of use, as perceived by the Objectors, generally fits with the pattern of 
uses noted by those giving evidence, oral or in writing, in support of the Application.  
This largely focussed on  

 walking (with or without a dog);31 

 children playing, and informal football; 32 

 less strenuous activities, such as bird watching, nature study, enjoying the 
view, and generally “hanging out”, “lounging about” or “chilling”;33 and 

 seasonal activities – blackberrying, other fruit gathering, sledging and 
tobogganing.34 

165. It appears that the egg-rolling, although much talked about, probably occurred only on 
one or two occasions (in 1993 and 1996) during the relevant period.35  And there may 
have been a battle re-enactment on one occasion.36 

166. Those supporting the Application indicated that these activities took place all over the 
Land; the walking was predominantly on the public footpath and the circular path, but 
by no means exclusively so.37  And the agricultural activities had not significantly 
interfered with the recreation – as the grass became taller, it would be more difficult 
to go through, but children and dogs did, and sometimes adults.38  While the 
harvesting was taking place, those indulging in recreation on the Land simply kept out 
of the way; and they had not been told to desist.39 

167. I consider, on the balance of probability, that walking took place predominantly but 
not exclusively on the circular path; to a lesser extent on the outer path – which must 
have been made by someone – and to some extent also elsewhere on the Land.  I 
myself saw some people using the centre of the field, and I should be very surprised if 
some people did not from time to time cut across the middle, if only for variety.  And 
of course children and dogs tend to go all over a field; and adults will sometimes follow 
them. 

168. Other activities – such as relaxing, enjoying the view, children playing, sledging – 
clearly took place all over the Land. 
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 See para 68. 
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 See para 91. 
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 See paras 111, 124, 133, 134, 157. 
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 See paras 112, 125-128, 134, 157. 
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 See paras 113, 131, 157. 
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 See paras 114, 115, 129, 130, 157. 
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 See paras 116. 
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 See para 132. 
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 See pars 117-120, 131.   
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 See paras 137, 138. 
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 See paras 138, 147, 148. 
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Occasional use by cattle 

169. I said earlier that there had been “almost” no use for other forms of agriculture 
because there was much discussion of the use of the Application Land for the grazing 
of cattle.  It seems that there can be no doubt that the Land was used for cattle, 
almost certainly on two occasions.40  And there was little dispute that they would have 
been present from May/June through to September/October.   

170. However, there was at the inquiry a significant disagreement between the parties as to 
which years they were there.  The Owners and their family are clear that the cows 
were on  the Land in 1996 and 1997.41  Those giving evidence in support of the 
Application, however, tended to suggest that the cattle had been present at various 
days between “early to mid 1980s” and “early 1990s”.  The two accounts are 
impossible to reconcile.  However, on the balance of probabilities, I am inclined to 
agree with the 1996/97 date.  I do so because of the circumstantial evidence provided 
by the Owners – in particular as to the rounding up of the animals by Mrs Allaway 
James on her horse.42  That also tends to fit with the documentary evidence – for 
example, the lack of invoices for baling in those years43 – although that is not 
conclusive.   

171. However, it seems probable that the presence of the cattle made no great impact on 
the recreational use of the Land in those two years.  Ten or so cows would not take up 
a great deal of the Land; walkers and those using the Land for other purposes would 
simply avoid them.    And one witness suggested that they tended to congregate at the 
edge of the field, to benefit from the shade and keep out of the wind.44   

172. Obviously, if I am wrong in my deductions as to the timing of the cattle, they would 
have been on the Land before the start of the relevant period, in which case their 
presence would be irrelevant for present purposes. 

 

Conclusion 

173. I thus conclude that there was low level agriculture on the Application Land 
throughout the period from 1991 to 2013.  This took the form of:  

 probably, the grazing of ten or so dry cattle for a few months in 1996 and 
1997; and  

 the taking of an annual hay crop in other years.  

174. I also conclude that there was abundant use of the Land throughout the period for 
informal recreation, taking the form of  

 walking (with or without a dog); 

 children playing, and informal football;  
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 less strenuous activities, such as bird watching, nature study, and enjoying 
the view; and  

 seasonal activities (notably blackberrying and other fruit gathering, and 
sledging and tobogganing). 

175. The principal activity, walking, took place primarily on the paths, but not exclusively so. 

176. I also consider that the owners of the land must have been aware – insofar as they 
turned their minds to it – that such recreational activities were taking place, and took 
only cursory steps to prevent or restrict it.  Further, insofar as there was any conflict 
between the agriculture and the recreation, it was very low level, and neither 
significantly impeded the other.   

 

The sign 

177. I conclude that there was a sign, at least at the southern end of the footpath, from 
some unknown date in or after April 2011, permitting use of the Land.  No precise date 
seems to have been agreed; but I note that the application for registration was 
submitted on 18 April 2013, and that everyone before and at the inquiry proceeded on 
the basis that the relevant 20-year period was from 1991 to 2011.  I therefore 
conclude, on the balance of probabilities, that the sign was erected on or after 18 April 
2011, less than two years before the application for registration – so that it was at 
least possible that section 15(3) off the 2006 Act could apply. 

 

The consequences in law 

178. Firstly, this is a classic case of land being used for “dog walking and playing with 
children” which may be, in modern life, the main function of a village green.45 

179. Second, the use of the paths on the Application Land, without or without dogs, may be 
partly attributable to an actual or emerging right of way – actual, in the case of the 
public footpath up the east side of the Land, and possibly emerging in the case of the 
circular path around the other sides.  However, that applies only in the case of those 
entering at one gate and leaving at the other, in the course of a longer walk (or jog) 
from A to B.   

180. It seems to me likely that many of those living broadly to the south of the Land will 
have entered it from the Highworth Road, taken a circular walk, down one side and 
back up the other, and back home again.  Many of those living to the north will have 
similarly taken a circular walk entering and leaving by the Canada Lane entrance.  This 
is borne out not only by observation of how people use open space generally, but also 
by the presence of the paths cutting the corners by the two entrances – which must 
have been created and used by some one.   

181. Thirdly, I conclude that this pattern of use is a classic example of recreation and low-
level agriculture existing happily side-by-side.   There is no doubt that the Owners 
knew, both by direct observation and from the reports of those working with and for 
them, that the Land was being used by people who were in effect trespassers.   
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 See Carnwath J in Stead, quoted in Sunningwell (see para 35 above).   
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182. This reflects the pattern of land use described in the 18th century case of Fitch v Fitch: 

“The inhabitants have a right to take their amusement in a lawful way.  It is supposed, because 
they have such a right, the plaintiff should not allow the grass to grow; there is no foundation in 
law for such a position.  The rights of both parties are distinct, and may exist together.”46 

This was supported by Lord Hoffmann in Oxfordshire, in the context of the rights of the 
parties that might co-exist after registration of land as a town or village green: 

“I do not agree that the low-level agricultural activities must be regarded as having been 
inconsistent with sports and pastimes for the purposes of section 22 [of the 1965 act] if in 
practice they were not.”47   

183. That conclusion, and the dictum in Fitch v Fitch, were in turn adopted by Lord Walker 
in Redcar: 

“I see great force in the … passage quoted.    Taking a single hay crop from a meadow is a low-
level agricultural activity compatible with recreational use for the late summer and from then 
until next spring.”48 

And it may be noted that that tends to suggest that the recreation might be 
interrupted by the hay crop, whereas the evidence in this case is that the interruption 
was minimal. 

184. Nor was the interruption to recreation by the grazing of cattle any more substantial.  
The grazing occurred on the Land, if at all, for around four months in two years.  And 
those using it for other purposes simply avoided the cows – no doubt putting their dog 
on a lead where appropriate.   

185. Fourthly, whilst the owners occasionally intervened to restrict the use of the land 
other than the footpath, and to prevent damage to the bales, I do think that the 
recreational use of the Application Land was either permitted or forbidden, until the 
sign was erected in 2011.  Until that date, therefore, such use of the Land was “as of 
right”; after that date, it was by permission – at least in respect of those entering from 
the southern end of the path, and quite possibly others. 

186. Fifthly, I consider that those using the Application Land are likely to have come largely 
from the Civil Parish of [Great] Faringdon.  No doubt the Land was predominantly from 
the parts of Faringdon nearest to the Land, but that will always be true in the case of 
any open space at the edge of a built-up area.  I think it unlikely that more than a 
handful will have come from outside Faringdon. 

 

 

Overall conclusion and recommendation 

187. I consider that there is ample evidence showing on the balance of probability:  

(a) that the Application Land, as a whole, has been used for twenty years by 
the inhabitants of Great Faringdon Civil Parish for lawful sports and 
pastimes, up to the date of the erection of the sign in 2011; and 
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 (1792) 2 Esp 543, per Heath J at p 54.   
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 Oxfordshire CC v Oxford CC [2006] 2 AC 674, HL, at [51]. 
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 R (Lewis) v Redcar and Cleveland BC [201] 2 ACC 70, SC, at [28]. 
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(b) that such use has been “as of right”.   

188. I therefore consider that the Application Land is eligible to be registered as a town or 
village green, and I recommend that the register under the 2006 Act be amended 
accordingly. 
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